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Senator the Hon Mathias Cormann
Minister for Finance and the Public Service
Parliament House

Canberra ACT 2600

Dear Minister

I am pleased to present the Merit Protection Commissioner’s report for 1 July 2017 to
30 June 2018. As required by section 51 of the Public Service Act 1999, my report deals
with the activities of the Office of the Merit Protection Commissioner; it is required
to be included in the Australian Public Service Commissioner’s annual report.

This report is prepared in accordance with Resource Management Guide No. 135:
Annual Reports for Non-corporate Commonwealth Entities, approved on behalf of
the parliament by the Joint Committee of Public Accounts and Audit in May 2018.

Yours sincerely

Lo

Linda Waugh
Merit Protection Commissioner
26 September 2018
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Commissioner’s review

As the recently appointed Merit Protection Commissioner, I am pleased to introduce this annual
report. The work done by the staff of the Merit Protection Commissioner is an integral element of
the broader accountability and integrity framework for the Australian Public Service.

An important focus of our work involves providing the statutory scheme for review of employment-
related actions; this scheme entitles APS employees to seek independent review of such actions if
they are affected by them. We also administer the framework for the review of promotion decisions,
and I am able to conduct inquiries as specified in the Public Service Act 1999 (including into alleged
breaches of the APS Code of Conduct). The Public Service Act also provides for related fee-for-

service work to be performed.

The year 2017-18 was unusual and challenging: the former Merit Protection Commissioner left the
role on 31 December 2017 and a staff member became acting Merit Protection Commissioner for
the ensuing six months, and there were staff movements and positions left vacant during the year.
Despite this, the MPC staff managed the cascload effectively and continued to engage in proactive
and value-adding activities such as outreach to APS agencies and making contributions in policy
areas. These activities and achievements are outlined in this report.

In terms of accomplishments and the performance of my Office during 2017-18, it is important to
acknowledge the two individuals who shared the position of Merit Protection Commissioner for
most of the year, Ms Annwyn Godwin and Mr Mark Davidson. They both deserve credit for their
achievements. It is also important, however, to recognise the work of both those individuals for
different reasons.

Ms Annwyn Godwin served as Merit Protection Commissioner for a decade, during which time
there were major changes to the APS operating environment. This required Ms Godwin to lead the
office in adapting to the changes while continuing to promote and uphold the principle of merit and
good public administration. Ms Godwin provided long and distinguished service in this position,
and she should be commended—as should the staff who worked with her—for the contributions
made to the accountability and integrity framework.

After Ms Godwin departed, Mr Mark Davidson was appointed Acting Merit Protection
Commissioner from 1 January 2018 until my appointment on 25 June 2018. It is fair to say that it
can be challenging to lead during a period of uncertainty and challenges, but Mr Davidson did this
successfully. He performed the role with integrity, diligence and professionalism and brought credit

to the Office during a difficult period.
Finally, I thank and acknowledge the staff of the Australian Public Service Commission for the
service they provided throughout the year; this includes staff who worked directly on the functions

of the Merit Protection Commissioner and those who provide support services to my Office,
particularly in the corporate and legal areas.

Linda Waugh

Merit Protection Commissioner
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The year in review

The Merit Protection Commissioner is an independent statutory office holder with functions aimed
at ensuring accountability and integrity in APS employment decision making. In particular, the
Merit Protection Commissioner is responsible for the following:

o conducting independent reviews of employment actions
o providing recruitment services and Code of Conduct inquiry services to APS agencies

 supporting public sector agencies more broadly with employment-related services on a fee-for-
service basis

o conducting special inquiries.

Ms Linda Waugh took up office as Merit Protection Commissioner on 25 June 2018 following the
resignation of Ms Annwyn Godwin, which took effect on 31 December 2017. Mr Mark Davidson
acted as Merit Protection Commissioner until Ms Waugh’s appointment.

During 2017-18 the Office received 166 applications for review of employment actions, along
with applications for review of 97 agency decisions to promote one or more employees. Five Code
of Conduct inquiries were concluded and 19 Independent Selection Advisory Committees were

finalised.

We have a performance target of completing 75% of reviews of employment actions within 14
weeks from the date of receipt. In 2017-18 this target was met: 77.3% of review of action cases were
finalised within the target period. This is a good result in view of the number of large, complex cases
and staff movements within the Office.

The Corporate Statement and Priorities for the Office of the Merit Protection Commissioner for
2017-18 is published on the Merit Protection Commissioner’s website. The focus for the reporting
year was to:

o deliver high-quality review, inquiry and employment services in a timely manner

o work with agencies to improve employment decision making through feedback on review
decisions and presentations to staff and networks

o advise the Australian Public Service Commissioner of gaps in the legislative and policy
framework for review

e improve the productivity of the Office of the Merit Protection Commissioner

o ensure compliance with the Notifiable Data Breaches Scheme and the Privacy Code.

We continued the Office’s outreach to APS agencies, human resources practitioners and employees
on the lessons learnt from the review caseload:
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o The acting Merit Protection Commissioner arranged a meeting with Senior Executives with
responsibility for integrity and staff conduct from the four largest APS agencies to discuss culture
and practice in relation to employee behaviour and misconduct.

o The Merit Protection Commissioner established a Sydney-based Review of Action and Code

of Conduct Community of Practice for APS practitioners. The group held two meetings in
2017-18.

o 'The Merit Protection Commissioner made a presentation entitled “The Right Way to Investigate
Wrongdoing’ to the APS Small Agencies Forum.

o In April 2018 a staff member gave a presentation to the Canberra-based APS Code of Conduct
Practitioners’ Network on the subject of evidence, making findings of fact and conflicts of
interest.

o The Merit Protection Commissioner made presentations on the APS Values, Employment
Principles and Ethics to orientation sessions for officers newly promoted to the Senior Executive

Service.

o In November 2017 Mr Davidson represented the Merit Protection Commissioner and made a
presentation to the National Human Resources Development Institute 2017 Leaders Forum in
Seoul. The forum’s theme was Public Sector HR Challenges in the Era of Globalisation.

The Merit Protection Commissioner contributes to the ethics and integrity framework as a member
of the Integrity Agencies Group. The group enables information sharing and collaboration between
statutory office holders and agencies with responsibility for integrity matters. The Acting Merit
Protection Commissioner attended the meeting held in April 2018.

During the reporting year we met with senior executives in agencies to discuss specific review
outcomes, including outcomes that raised broader issues about agency policy and practice.

The Merit Protection Commissioner brought a number of policy and legislative matters arising
from the review casework to the attention of the Australian Public Service Commissioner. These are
discussed in Box M1.

We have improved our Office’s service by moving to electronic transactions with agencies and
review applicants. Agencies are now able to lodge papers electronically, although agency firewalls
have prevented this in some cases. There has been an investment in staff capability through training
in administrative decision making, writing clear reasons for decisions and coaching. We continue to
monitor client satisfaction by means of a survey of review applicants.

During the year we worked to ensure compliance with the Notifiable Data Breaches Scheme and the
Privacy Code, using this as an opportunity to begin reviewing and updating policies. Staff received
training in privacy and freedom of information.

The Merit Protection Commissioner also inquired into the conduct of the Australian Public Service
Commissioner under section 50(1)(b) of the Public Service Act.
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Box M1: Policy feedback provided by the Office of the Merit Protection
Commissioner

During 2017-18 we provided feedback and input in relation to policy matters to the Australian
Public Service Commissioner. The Merit Protection Commissioner’s staff met quarterly with staff of
the Integrity Team in the Australian Public Service Commission to provide feedback from the review
casework and to discuss policy initiatives.

On 18 December 2017 the former Merit Protection Commissioner, Ms Annwyn Godwin, wrote to the
Australian Public Service Commissioner putting forward suggestions for amendments to Handling
Misconduct: A Human Resource Practitioner’s Guide. These suggestions arose from the Merit Protection
Commissioner’s review casework and observations of agency practice. They concerned the following:

e an omission in the model procedures for investigating the suspected misconduct of a former
employee when some or all of that misconduct occurred while the employee was working for a
different APS agency

e arecommendation that greater consideration be given to procedural fairness considerations
arising from concurrent misconduct and criminal investigations

e further guidance to agencies on calculating fines when fines are imposed on employees working
part-time hours.

The Australian Public Service Commission drew agencies’ attention to the second suggestion in the
February 2018 edition of APS News.

The Merit Protection Commissioner also provided comments on the proposal for a ‘short-form’
procedure for investigating suspected misconduct and wrote to the director of the Integrity Team
about areas where agency misconduct practice could be strengthened.

Focus for the coming year

We have ongoing priorities to do the following:

o improve the service we provide to agencies through online lodgment and a better service
offering, as well as improved information on the MPC website, including case studies

o develop the newly implemented client relationship management system

e support agencies in complex case management, including through the Code of Conduct

inquiry service.

The Merit Protection Commissioner plans for a review of strategy and the Office’s operations to
be completed by the end of 2018. This will focus on priority areas and ensuring that structure and
strategy are aligned and designed for maximum efficiency and performance of the Merit Protection
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Commissioner functions. The review will also be directed at identifying or enhancing initiatives for
working collaboratively with other stakeholders.

Review of employment-related decisions

Reviews of action performance

The performance target for reviews of employment actions is that 75% of reviews will be completed
within 14 calendar weeks of receipt of an application. The target for promotion reviews is that 75%
will be completed within either eight or 12 weeks of the receipt of an application, depending on
the size of the applicant field—that is, cight weeks for up to 10 parties and 12 weeks for 10 or more
parties to a review.

We met our performance targets in the reporting year with 77.3% of review of employment action
cases finalised within the target timeframe (77.4% in 2016-17). All promotion reviews were
completed within the target timeframes.

We seek feedback through a survey of a sample of review of employment action applicants

(once their application is finalised). In 2017-18 the response rate for the survey was 37% (32
respondents)'—this compares with an 18% response rate in 2016-17. The feedback shows that 53%
of respondents found out about their review rights from their agencies. The next most significant
source of information was the MPC website. The majority of respondents who used the website said
it was easy to find the application forms.

The majority of respondents found the review information sheet provided to them after making
their application to be the right length, contained the information they needed, and was relevant
and easy to follow and understand.

Just under half of respondents (44%) reported dissatisfaction with their contact with the Office. Of
these, 71% would have liked more information about the scope of the review and 43% did not think
they received appropriate information about the review process. This suggests that at the beginning
and throughout the review process we need to provide to applicants better information about the
scope of their review and what they can expect to achieve.

Sixty-six per cent of respondents indicated that they understood the final letter or report they
received from the Office. The remainder said they did not understand the report or letter. Their
reasons included that their statements and views were not sufficiently taken into account or that
they found the written reasons for the decision difficult to understand.

! The survey period covered reviews finalised between February 2017 and early May 2018.
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Thank you for completing, and sending, the secondary review findings. | appreciate your fairness,
and attention to detail. The only comment | wish to make is that | appreciate your recommendation
to the [agency] ... However, if your recommendation leads [the agency] to improve its processes,
and that leads to better outcomes for [employees in the same situation], then it was well worth
seeking a secondary review.

— review applicant, November 2017

Respondents told us they would like more updates on the progress of their review, and most felt the
review took longer than they expected.

Some of the survey responses suggested the need for improvements in relation to a number of

procedures and practices. These matters will be incorporated in the strategic review we plan for the
second half of 2018.

Figure M1 shows the trends in review casework in the past 11 years.

Figure M1: Trends in review casework, 2007-08 to 2017-18
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Review casework

Table M1 in the appendix provides information on the number of applications for review (other
than promotion review) received and reviews completed in 2017-18 compared with 2016-17.

In 2017-18 we received 166 applications for review in comparison with 177 in 2016-17. A total of
149 cases were finalised, including 23 cases carried over from 2016—-17. Of the finalised cases, 75 were

subject to a full merits review. The remainder were ruled ineligible for reasons set out in the next section.
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In 2016-17 the Office finalised 76% of its review caseload—that is, cases reviewed and cases
determined to be ineligible for review. In comparison, in 2017-18 we finalised 68% of the review
caseload. This represents a decline in work activity. The reasons for this included: a staft member
acting in the role of Merit Protection Commissioner; staff leave and movement; reallocation of
resources to SUppOrt a statutory inquiry.

The average time taken to finalise a case was 11.48 weeks (excluding time ‘on hold’)—well within
the 14-week target. The total average time to finalise cases including time ‘on hold’ was 18.2 weeks.

Review cases are put ‘on hold” when the review is not able to progress. This is usually because we are
waiting for information or because of the unavailability of parties to the review. Time ‘on hold is
not counted in timeliness statistics.

In 2017-18 on average 37% of the time between the date an application was received and the

date the review was finalised was spent ‘on hold’ The average time ‘on hold’ for a finalised review
decreased from 7.2 weeks in 2016-17 to 6.7 weeks in 2017-18. The main reasons for placing a case
on hold are waiting for:

o papers or information from the agency—51%
o additional information from the applicant—30.7%

e an agency to make a sanction decision—9.4%.

An application for review of a decision that an employee has breached the Code of Conduct may
be placed on hold pending receipt of an application for review of the sanction arising from the same

matter.?

Delays originating in the Office, including the 10-day Christmas closure, accounted for 7% of the
time cases were on hold.

Thank you so much for sending me the decision and the recommendation. It is a tremendous relief
that people understand my circumstances. My apologies for the rushed nature of the request.
Unfortunately circumstances beyond my control meant [the review application needed to be
finalised quickly] ... Thank you again to everyone involved for all of your hard work.

— review applicant, October 2017

* There are benefits in reviewing findings that an employee has breached the Code of Conduct and the sanction decision at the
same time. It enables the review delegate to examine the case as a whole and results in administrative efficiencies. If, however,
there is a significant delay in the agency sanction decision, the breach application will be progressed separately to ensure a
timely review for the applicant.
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Applications not accepted for review

In 2017-18, 28% of cases were not accepted for review compared to 35% in 2016-17. The reasons
for not accepting applications varied according to the type of review.

The main reasons for not accepting applications for review of Code of Conduct decisions were:

o The application was made out of time.

o The application concerned decisions that were not determinations of misconduct or sanction

decisions.

The main reasons for not accepting applications for review of employment action matters other
than Code of Conduct decisions were:

o The application was about a matter that fell into one of the categories of non-reviewable actions
set out in Regulation 5.23 or Schedule 1 to the Regulations—28%.

o 'The Merit Protection Commissioner exercised a discretion not to review a matter for various
reasons, among them that nothing useful would be achieved by continuing to review the
matter—25%.

o The application was out of time—19%.

o The applicant needed to first seck a review from their agency—17%.

Generally, decisions on applications for review that are not accepted are made quickly—over halfin
less than two weeks. Some decisions can take longer if the decision-maker needs to clarify matters
of fact with the agency or the review applicant—17% took more than four wecks. The average time
taken to decide to decline an application was just under three weeks.

Number of reviews by agency

Table M3 in the appendix details the number of reviews by agency. We completed reviews in 20
agencies. The Department of Human Services accounted for 52% of the completed reviews. The
Departments of Home Affairs and Defence and the Australian Taxation Office together accounted
for a further 23% of reviews.

Review outcomes
The Merit Protection Commissioner may recommend to an agency head that a decision be set aside,

varied or upheld.

In 2017-18 we upheld 60% of agency decisions or actions in the 75 cases reviewed. This result
is similar to that for 2016—17. In one-third of cases it was recommended that the decision under
review be varied or set aside and a further 7% of cases resulted in a conciliated outcome.
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Compared with other types of employment decisions, we are more likely to recommend that Code of
Conduct decisions be varied or set aside. This year 38% of determinations of misconduct or sanctions
reviewed by the Office (29) were set aside or varied compared to one-third of such cases in 2016-17.
In comparison, we recommended that 24% of employment actions that had first been reviewed by
the relevant agency (secondary reviews) be varied or set aside, compared with 18% in 2016-17.

| thank you for your professionalism, including courtesy (both features of which I'm unsurprised; the
APS grapevine gives you high marks).

— review applicant, July 2017

Two reviews conducted under Part 7 of the Regulations related to findings that a former APS
employee had breached the Code of Conduct. In one case, we recommended that the agency
decision be set aside because of a procedural concern and, in the other, we recommended a variation
to the elements of the Code the employee was found to have breached.

The following are the main reasons for recommending that agency misconduct decisions be set aside:

o Procedural problems in the decision-making process that result in substantive unfairness to the
employee.

o The employee has not done what they were found to have done.

o The employee did what they were found to have done but it was not misconduct.

The main reasons for recommendation that agency misconduct decisions be varied are:

o The employee has done only some of what they were found to have done.
o The agency has misapplied elements of the Code of Conducct.

o The sanction is too harsh based on an objective assessment of the seriousness of the employee’s
behaviour or because insufficient regard was had to mitigating factors.

The following are the main reasons for recommending that other employment decisions be set aside
or varied:

o The employee has been denied a fair hearing in circumstances where decisions have been made on
the basis of adverse information or conclusions about the employee’s behaviour (with reference to
warning records placed on the employee’s personnel file).

o Proper regard has not been had to the employee’s personal circumstances in applications for
flexible working arrangements.

« Conditions and entitlements have been unfairly withheld from the employee (with reference to
payments and leave).
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Four cases were conciliated during 2017-18. In these cases, the agency or review applicant agreed to

act on the Merit Protection Commissioner’s preliminary view about an employee’s case without the

Merit Protection Commissioner making a formal recommendation. By the end of 2017-18 agencies

had accepted all review recommendations made by our Office. Three responses were outstanding at

30 June 2018.

Box M2 discusses cases involving directions and warnings issued by agencies to employees.

Box M2: Cases about the issuing of directions and warnings to
employees

We reviewed six cases in which employees disputed directions or warnings issued to them by
managers in their agency. In half these cases we recommended that the direction or warning be
withdrawn.

e A warning was issued by HR to a manager who had made a formal complaint under the Public
Interest Disclosure scheme about the behaviour of employees in his team. An assessment was
made that the manager had not used the management options available to him to address the
behaviour of his team. The warning reminded the employee of his obligations, including with
respect to the Code of Conduct. In our opinion the warning was potentially damaging to the
employee’s reputation, the employee was not given a fair hearing and the preliminary inquiry into
his disclosure raised no concerns about his behaviour.

e A manager issued a direction to an employee in response to incidents in which the employee
elected to work from home without the prior approval of his manager. We concluded the direction
was poorly drafted and implied that the employee had been found to have breached the Code of
Conduct. It admonished the employee for previous behaviour but failed to set out the manager’s
expectations for future behaviour.

e A manager issued to an employee a warning setting out the agency’s expectations in relation
to the way the employee serviced clients. The status of the document was unclear, including
whether it was a direction or a set of expectations, and it was variously referred to as both. We
considered that the letter was disproportionate to the end it was seeking to achieve—namely, to
advise the employee what was expected of her—and was not reasonable.

In three other cases we upheld agency decisions to issue directions or warnings. These concerned
a direction to return to work following an independent medical examination in a case where there
were differences in medical opinions; a warning to an employee to improve her performance and
behaviour in specified ways; and a direction from an agency head to an employee to cease agitating
on a workplace issue.

The Merit Protection Commissioner noted that directions need to be tightly drafted and in the
language of command, specifying what actions should and should not be taken. Where directions
seek to remove flexibility available under an agency policy, they need to be unequivocal that their
intention is to create a new legal obligation.
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For example, a direction about attendance should:
e set out the relevant provisions in the enterprise agreement and agency policies
e set out the employee’s obligations under the agreement and policies

e direct the employee to comply with those obligations plus any specific requirements—for
example, in relation to communication with managers

o gspecify that the written direction is a direction for the purpose of the Public Service Act 1999

e draw the employee’s attention to the possible consequences of non-compliance with the direction.

Subject matter

In 2017-18 Code of Conduct cases accounted for 39% of all cases reviewed. Code of Conduct
cases had been growing as a proportion of the total caseload in the preceding three financial years,
but the trend was reversed in 2017-18.

Figure M2 (below) and Table M4 in the appendix provide a breakdown of cases reviewed by subject
matter, excluding Code of Conduct reviews. The majority of reviews relate to three areas of concern—
access to flexible working arrangements, workplace behaviour, and performance management.

Figure M2: Cases reviewed by subject (excluding Code of Conduct cases), 2017-18
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Breaches of the Code of Conduct
APS employees who are found to have breached the Code of Conduct can apply to the Merit
Protection Commissioner for a review of the breach finding and the sanction imposed for a breach.

Based on data in the APS Commissioner’s annual State of the Service Report over the last three years,
it is estimated that the Merit Protection Commissioner reviews between 4% and 10% of agency Code
of Conduct decisions.? Review by the Office offers an important avenue of review for affected APS
employees and keeps under scrutiny an important area of employment decision making,

There were 55 applications for review of a decision that an employee had breached the Code of
Conduct and/or the sanction and seven cases on hand at the start of 2017-18. Twenty-nine cases
were reviewed during the year, involving 23 employees. Two applications from former employees
were also reviewed.

Of the 25 cases reviewed (23 current employees and two former employees):

o Decisions in 11 cases were upheld in their entirety.

o In two cases the breach and sanction decisions were upheld but it was found that some of the
factual findings could not be sustained.

o We recommended that the findings be varied in six cases—in two cases the findings of breach
and in four cases the sanction.

o In six cases we recommended that the finding of misconduct be set aside in its entirety.

We recommended that the findings of misconduct be set aside in six cases for the following reasons:

o Inone case the former employee was not employed in the agency at the time of the misconduct
and for this reason the agency’s procedures did not apply to the employee.

o In two cases the way the investigation was conducted constituted poor practice, denying the
employee a fair opportunity to respond to the allegations and resulting in a process that was both
procedurally and substantively unfair.

o Inone case the employee had done what the agency accused them of but they had not engaged in
misconduct.

o In one case the employee was found to have engaged in misconduct on the basis of the wrong facts.

o In the remaining case we wrote to the agency about a procedural defect. The agency vacated

their decision, so it became unnecessary for the Merit Protection Commissioner to make a
recommendation.

w

The State of the Service Report 2016-17 reported 530 employees were found to have breached the Code of Conduct in
2016-17.1In 2016-17 we reviewed applications from 43 employees relating to breaches of the Code of Conduct and a further
six were on hand. While the two sets of data do not include the same employees, a comparison over time provides an estimate
that between 4 to 10% of agency decisions are reviewed.

IS

Employees may apply separately for a review of a breach determination and the consequential sanction decision. Where this
happens, it is counted as two cases. It is for this reason that there are more cases than there are employees.
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Figure M3 (below) and Table M5 in the appendix provide a breakdown of the types of employment

matters dealt with in Code of Conduct reviews.

Figure M3: Code of Conduct cases reviewed, by subject, 2017-18
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The largest arca of behaviour reviewed as misconduct concerned bullying and discourteous
behaviours. In all cases the behaviour was directed at colleagues or managers. The conflict of interest
matters concerned personal relationships with colleagues, advocacy for family members who were
also clients of the agency, a conflict between an employee’s political views and their duties, and a
conflict of interest in recruitment. The social media matters concerned private behaviour—in one
case misconceived but well-intentioned but in both cases adversely affecting the reputation of the
employee’s agency.

There were three cases in which employees argued that their mental health should have been taken into
consideration before a finding of misconduct was made. In two of those cases it was concluded that

the employee had nevertheless engaged in misconduct. In the third case we recommended a reduced
sanction for a range of reasons, among them the impact of the employee’s health on their behaviour.

Box M3: What review applicants say about why they seek review of
Code of Conduct decisions

Review applicants sought review of determinations that they had breached the Code of Conduct and
sanctions for a variety of reasons:

e They denied they had done what was alleged.

e They accepted they had done what was alleged but argued it was appropriate and reasonable
behaviour and not misconduct.

e They accepted they had done what was alleged, acknowledged it was inappropriate, but argued it
should not have been dealt with as misconduct, including because their behaviour was as a result
of mental health issues.
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e They considered there were procedural problems in the decision-making process.
e They were concerned the sanction imposed on them was too harsh.

e They were concerned about the impact of a misconduct record on their future employment
prospects.

Review applicants were astute in identifying procedural problems. In six cases the review
applicant’s main reason for seeking review was a procedural concern. In three cases the procedural
concerns identified by the review applicant were sufficient for us to recommend that the decision be
set aside. In the remaining three cases the review applicant’s procedural concerns had substance
but were not of sufficient seriousness to cause us to recommend that the decision be set aside.

The language and tone of agency decisions and the way the decision-making process is conducted
may be a factor in driving employees to seek review. It influences an employee’s sense of the
fairness of the decision. In 40% of review applications review applicants identified this as a concern.
Examples of the comments made by review applicants are:

‘The process is bullying at a departmental level and this caused me considerable personal
and professional distress’. The review applicant referred to the investigation report and the
agency decision as ‘repetitive’, ‘threatening’ and ‘punitive’. She stated she was forced to
read and respond to several versions of ‘a very lengthy document, with multiple legislative
attachments’ for what was a one-off incident. The employee advised that whatever she
said in her defence ‘was used against me’.

An employee was concerned that a sanction decision maker concluded she had failed to
show remorse as a result of arguments she made in her defence. The employee advised
that she had ‘not attempted to direct blame to others’ but was disagreeing with the
conclusions the decision maker drew from the evidence.

An employee stated, ‘I feel as though | haven’t been taken seriously, or my legitimate
concerns listened to at all in this process ... | am also struggling to understand how
intentional misconduct was determined’.

An employee stated, ‘I take a lot of pride in my work and have done so for 40 years. To be
seen by this department as being “untrustworthy” and hav[ing] a “lack of integrity” has
caused me large amounts of distress ... | am very embarrassed and have not shared this
problem with any of my family, co-workers and only one close friend’.

An employee was concerned that when she disputed the conclusions the decision maker
had drawn from the facts the decision maker concluded the employee had provided ‘false
and misleading information ... for expressing an opinion’.

In our view, agencies should critically assess the way they manage their misconduct investigation
processes and the way they communicate their decisions. Agency decision makers need to treat the
people who are subject to misconduct processes fairly and with appropriate respect and courtesy. In
particular, agencies should avoid reasons for decisions that are unnecessarily lengthy and repetitive and
that use exaggerated, emotive language when expressing opinions about the employee’s behaviour.

111
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Promotion review performance

APS employees can seck a review of an agency’s decision to promote an employee to jobs at the APS
1 to 6 classifications by demonstrating that their claims to the job have more merit than those of the
employees who were promoted.

In the past seven years the promotion review function has exceeded its internal performance target
for timeliness (75% of reviews in time). All promotion reviews were completed within target
timeframes during 2017-18.

Figure M4 shows how the promotion review casework has fluctuated between 2007-08 and
2017-18. Table M6 in the appendix sets out the promotion review caseload for 2017-18.

Figure M4: Trends in promotion review caseload, 2007-08 to 2017-18

=== Received during year Reviewed e Not reviewed

250

200
2
2 150
S
s
<
S 100
S
=

i “/

0 T T T T T T T T T T

2007-08 2008-09 2009-10 2010-11 2011-12 2012-13 2013-14 2014-15 2015-16 2016-17 2017-18

In 2017-18 both the number of applications and the size of promotion review exercises decreased
to stable levels from the peaks of the previous two financial years. The previous peaks were the result
of a significant increase in recruitment activity in large agencies following a freeze on recruitment as

part of the Australian government’s then commitment to reduce the size of the APS.

This year the promotion review application rate decreased by 45%—97 applications were received
compared with 177 in 2016-17. The Office reccived applications for review of promotion decisions
in eight agencies. Agencies with two or more applications for review are identified in Table M7 in
the appendix. Recruitment exercises in the Australian Taxation Office, the Department of Home
Affairs and the Department of Defence accounted for 82% of finalised promotion reviews.
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The largest number of applications for a single finalised promotion review exercise was 38 compared
with 57 in 2016-17. Only six exercises had 10 or more applications, compared with 28 in 2016-17.
This decrease was reflected in a fall in the average number of applications per exercise—4.4 for
2017-18 compared with 6.9 in 2016-17.

We worked with agencies to help them manage promotion review processes and to provide feedback
on the effectiveness of their selection processes. The focus was agencies, such as the Department of
Home Affairs, conducting bulk promotion exercises. We also discussed promotion review—related
matters with the policy teams in the Australian Public Service Commission to ensure consistency of
advice to agencies.

Promotion review committees provided feedback about the poor quality of review applicants’
statements made in support of their applications for review. In response, we updated information
on the MPC website, providing more guidance on preparing a statement. To improve handling and
security, we moved to electronic delivery of papers to promotion review committee members via the
secure Govdex service.

Other review-related functions

Under Part 7 of the Public Service Regulations the Merit Protection Commissioner may:

o investigate a complaint by a former APS employee that relates to the employee’s final
entitlements on separation from the APS

e review a determination that a former employee has breached the Code of Conduct

o review the actions of statutory officcholders who are not agency heads.

Table M1 in the appendix provides information on the number of applications made under Part 7
in 2017-18. Six complaints about final entitlements were received. Four applications were not
accepted. One was withdrawn. In the other case we resolved the former employee’s concerns
through discussion with the agency.

Two review applications received from former employees for determinations of misconduct made
after they had ceased APS employment were finalised in 2017-18. These cases are referred to in the
discussion of Code of Conduct decision making. A third case remains under consideration.

There were no cases secking review of the actions of a non—agency head statutory office holder.

There was one request for an inquiry under Regulation 7.1A into the outcome of an agency’s
investigation of a public interest disclosure. This remains under consideration.

The inquiry function

Under section 50(1)(b) of the Public Service Act the Merit Protection Commissioner may
investigate complaints that the Australian Public Service Commissioner has breached the Code of
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Conduct. The Merit Protection Commissioner must report on the results of the inquiry to
the presiding officers of the Parliament, including, where relevant, making recommendations

for sanctions.

The Acting Merit Protection Commissioner received one such complaint in January 2018 and
another in June 2018. In both cases a consultant was engaged to recommend whether the complaint
should proceed to an inquiry, and in both cases the Acting Merit Protection Commissioner
determined that the complaints should proceed to inquiry. A consultant was engaged to conduct
both inquiries. Both matters were concluded on 7 August 2018, when the Merit Protection
Commissioner provided the final report to the presiding officers of the Parliament with no
recommendation for sanction.

Services provided on a fee-for-service basis

The following section reports on performance of the fee-related services we provided in 2017-18.

Inquiries into breaches of the Code of Conduct

Under section S50A of the Public Service Act the Merit Protection Commissioner may inquire
into and determine, on a fee-for-service basis, whether an APS employee or a former employee has
breached the Code of Conduct when a request is made by the agency head. The inquiry must have
the written agreement of the employee or former employee.

Table M8 in the appendix sets out the Code of Conduct cascload for 2017-18.

One case was on hand at 1 July 2017 and four more were received during the year. One case was
withdrawn because the employee did not consent to the inquiry. In three of the four cases that
were finalised it was determined that the employee had breached the Code of Conduct. The
matters referred to the Merit Protection Commissioner involved complex workplace disputes. The
behaviours investigated related to rudeness to managers, false allegations about colleagues, misuse
of agency resources and failure to comply with professional standards in the performance of duties.
There were no cases on hand at 30 June 2018.

Feedback from agencies on the timeliness and quality of the inquiry work and decision making

was positive.

Independent Selection Advisory Committees

The Merit Protection Commissioner may establish, if requested, Independent Selection Advisory
Committees (ISACs) to help with agencies’ recruitment processes. ISACs are independent
three-member committees that undertake a staff selection exercise on behalf of an agency and
make recommendations about the relative suitability of candidates for jobs at the APS 1 to 6
classifications.
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Agency demand for ISACs was maintained in 2017-18. The recruitment exercises were smaller, as
indicated by the number of candidates being considered, which decreased by 72%. Three agencies
used ISACs. The 16 ISACs finalised in 2017-18 considered 732 candidates and recommended
156 candidates for engagement, transfer or promotion—an average of 39 candidates and eight
recommendations per ISAC compared with an average of 190 candidates and 17 recommendations
in 2016-17. The largest recruitment exercise was 107 candidates for APS 3 positions in the
Administrative Appeals Tribunal.

Table M9 in the appendix provides information on ISAC activity for 2017-18 relative to 2016-17.

Other fee-for-service work

In accordance with Regulation 7.4, the Merit Protection Commissioner is able to provide
other fee-for-service activities, such as staff selection services and investigating grievances, to
non APS-agencies. No work was carried out under Regulation 7.4 during 2017-18.

Governance, management and accountability

The Office of the Merit Protection Commissioner, established under section 49 of the Public
Service Act, is an independent statutory officer located within the Australian Public Service
Commission. Ms Linda Waugh began a five-year term on 25 June 2018. The previous Merit
Protection Commissioner, Ms Annwyn Godwin, resigned on 31 December 2017, and Mr Mark
Davidson acted in the role from 1 January to 24 June 2018. Ms Amanda MacDonald also acted in
the role, from 17 July to 21 August 2017, as did Mr Bruce Barbour, from 28 June to 20 July 2018.

The Merit Protection Commissioner’s functions are set out in sections 50 and SOA of the Public
Service Act and Parts 2, 4, 5 and 7 of the Regulations.

The Merit Protection Commissioner provides an important role for the APS by ensuring consistent
standards of decision-making and people management practices throughout the APS.

This report and further information about the Merit Protection Commissioner’s role and services
are available on the MPC website, at http://www.meritprotectioncommission.gov.au.

Corporate governance

The Australian Public Service Commissioner, as agency head of the Commission, is responsible for
its corporate governance.

During 2017-18 the Merit Protection Commissioner had managerial responsibility for the
work of the Commission employees made available to work in the Office of the Merit Protection
Commissioner. The Merit Protection Commissioner was also an observer of the Commission’s
Executive, a senior management group chaired by the Commissioner.
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Organisational structure

The staff who support the work of the Merit Protection Commissioner are made available by the
Australian Public Service Commissioner in accordance with section 49 of the Public Service Act.
The Merit Protection Commissioner and the Commissioner have a memorandum of understanding
for the provision of staff. The current memorandum of understanding took effect in June 2015.

The Merit Protection Commissioner is based in the Commission’s Sydney office and has staff
in both the Sydney and the Canberra offices of the Commission. During 2017-18 the Merit
Protection Commissioner was supported by 12 employees.

Information publication scheme

Information about the Merit Protection Commissioner is provided in the Australian Public Service
Commission’s plan, which is available at http://www.apsc.gov.au/freedom-of-information/ips.


http://www.apsc.gov.au/freedom-of-information/ips

Annual report of the Merit Protection Commissioner 117

Appendix: Review of performance by function

This appendix provides information about the performance of the Merit Protection Commissioner’s
statutory functions. Further information about the Merit Protection Commissioner’s functions can
be found on the website, at http://www.meritprotectioncommission.gov.au.

Review of employment actions

Under section 33 of the Public Service Act and Part 5 of the Regulations the Merit Protection
Commissioner conduct three main categories of reviews:

o reviews of breaches of the APS Code of Conduct

o reviews of other employment actions

o reviews of promotion decisions.

Table M1 provides information on the number of applications for review (other than promotion
review) received and reviews completed in 2017-18. Table M2 provides information on the
timeliness with which this function was performed. Both tables provide results for 2016-17 for

comparison.

The target timeframe for completion of primary and secondary reviews is 14 weeks from receipt of
the application.

Table M1: Review of employment actions workload, by type of review, 2017-18 compared with 2016-17

Primary Primary Complaints/
reviews—Code | reviews— | Secondary | reviews by former
of Conduct other reviews employees Total
Cases 2017-18 2017-18 | 2016-17
On hand at start of year 7 2 13 1 23 46
Received during the period 55 5 98 8 166 177
Total cases 62 7 111 9 189 223
Reviewed 29 2 41 3 75 93
Not accepted 4 1 44 4 53 77
Lapsed or withdrawn 1 1 8 1 21 30
Total finalised during period 44 4 93 8 149 200
On hand at end of year 18 3 18 1 40 23

Notes: Primary reviews are reviews conducted by the Merit Protection Commissioner (MPC) without first being reviewed by the agency head. Secondary reviews are
conducted by the MPC following a review conducted by the agency head or after the agency head decides the matter is not reviewable but the MPC considers it is.

Part 7 of the Regulations covers complaints/reviews by former employees.
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Table M2: Timeliness in handling reviews, 2017-18 compared with 2016-17

2016-17 2017-18
Average time to | Completed within Average time to Completed within
complete reviews | target timeframes | complete reviews | target timeframes
Review type (weeks) (%) (weeks) (%)
Primary reviews—Code of Conduct 13.72 78 11.96 79
Primary reviews—other 22.36 50 14.57 50
Secondary reviews 15.3 79 11.27 78
Regulation Part 7* 16.29 50 717 66.7
Total Reviews 14.62 77.4 11.48 77.3
*Complaints or reviews by former employees
Table M3 details the number of reviews completed, by the agency concerned.
Table M3: Reviews completed, by agency, 2017-18
Primary Primary Reviews/
reviews—Code reviews— Secondary complaints by
Agency concerned of Conduct other reviews | former employees Total
Department of Human Services 15 0 24 0 39

Department of Home Affairs &
Department of Immigration and 3 0 4 1 8
Border Protection

Department of Defence 3 0 2 0 5
Australian Taxation Office 1 0 3 0 4
Administrative Appeals Tribunal 0 0 2 0 2
Austra!|ap Criminal Intelligence 9 0 0 0 2
Commission

Department of Agriculture and 9 0 0 0 2
Water Resources

Departm_ent of the Prime Minister 1 0 1 0 9
and Cabinet

Eleven qther agencies 9 2 5 9 11
(one review each)

Total 29 2 41 3 75

Table M4 shows the main subject matter and the secondary subject matters for all secondary cases
reviewed in 2017-18. The data in Table M4 is not directly comparable with the data in tables M1 to

M3 because a review can involve more than one subject matter.
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Subject matter Number
Salary, allowances and other payments
Overtime and allowances 4
Salary 1
Debt recovery 1
Subtotal 6
Flexible working arrangements
Part-time work 7
Relocation or outposting 3
Compassionate leave 2
Home-based work 1
Subtotal 13
Performance management
Unsatisfactory performance 2
Performance appraisal 6
Subtotal 8
Workplace behaviour
Handling of bullying complaints 4
Workplace directions or warnings 6
Subtotal 10
Leave
Leave 4
Subtotal 4
Other
Relocation 1
Redeployment policy 1
Outside employment 1
Restriction on duties 1
Subtotal 4
Total 45

Note: Excludes Code of Conduct cases.
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Table M5 shows the subject matter for all Code of Conduct cases reviewed in 2017-18. The data
in Table M5 is not directly comparable with that in Tables M1 to M3 because a review may involve

more than one main subject.

Table M5: Subject matter of Code of Conduct reviews completed, 2017-18

Subject matter identified Number
Conflict of interest 4
Bullying and discourtesy 7
Unauthorised access of agency databases 4
Inappropriate use of IT resources 2
Inappropriate use of social media 2
Misuse of credit card 1
Failure to follow a direction or procedures 4
cher (ir?cluqmg comments indicating fraud, outside employment and false information in a 5
job application)

Total number of matters identified 29

Review of promotion decisions
The Merit Protection Commissioner establishes promotion review committees to conduct reviews

of promotion decisions for jobs at the APS 1 to 6 classifications. Details of the promotion review

caseload for 2017-18 are provided in Table M6.

Table M6: Promotion review caseload, 2017-18 compared with 2016-17

Promotion review cases 2016-17 2017-18
On hand at start of year 28 3
Received during the period 177 97
Total caseload 205 100
Reviewed 141 57
Not accepted 13 5
Lapsed or withdrawn 48 14
Total finalised during period 202 76
On hand at end of year 3 24
Target completion time (weeks) 8ori2 8ori2
Completed within target time (number) 130 57
Completed within target time (percentage) 92% 100%

Note: ‘Case’ means an application by one or more APS employees for review of a promotion decision or decisions arising from a discrete agency selection exercise.
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Table M7 lists those agencies whose promotions attracted review applications and the number of
promotions considered.

Table M7: Review of promotion decisions, by agency, 2017-18

Promotion Total ‘Active’ | ‘Protective’ Promotion Promotion

reviews | applications | applications | applications decisions decisions

Agency finalised received received received | considered varied
Australian Taxation Office 33 129 53 76 110 1

Department of Home Affairs &
Department of Immigration and 8 82 9 73 111 0
Border Protection

Department of Defence 6 6 6 0 6 0
Department of Human Services 4 11 5 6 16 0
Fair Work Ombudsman 2 2 2 0 2 0
Australian Bureau of Statistics 2 17 2 15 20 0
Two agencies (with one review) 2 2 2 0 2 0
Total 57 249 79 170 267 1

Notes: An APS employee may make an application for review of one or more promotion decisions. Not all applications are considered by a promotion review committee. Some
applications are withdrawn, are held to be invalid or, in the case of ‘protective’ applications, do not proceed to review.

Unsuccessful candidates for a promotion may lodge an ‘active’ application seeking review of a promotion decision. Employees who have been promoted and whose
promotion might be subject to review may lodge a ‘protective’ application against the promotion of other successful candidates.

Fee-related services

Code of Conduct inquiries

Section 50A of the Public Service Act enables the Merit Protection Commissioner to inquire into
and determine whether an APS employee or former employee has breached the Code of Conduct.

Table M8 provides information on Code of Conduct inquiry activity for 2017-18 compared with
2016-17.
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Table M8: Code of Conduct inquiries, 2017-18 compared with 2016-17

Status 2016-17 2017-18
On hand at start of year 2 1
Received during the period 8 4
Total workload 10 5
Completed 8 4
Lapsed/withdrawn 1 1
Total finalised during the period 9 5
On hand at end of year 1 0

Independent Selection Advisory Committees

Independent Selection Advisory Committees (ISACs) are established by the Merit Protection
Commissioner at an agency head’s request on a fee-for-service basis under Part 4 of the Regulations.
Table M9 sets out information on ISAC activity for 2017-18 compared with that for 2016-17.

Table M9: Independent Selection Advisory Committees, 2017-18 compared with 2016-17

Status 2016-17 2017-18
On hand at start of year 6 5
Received during the period 10 14
Total workload 16 19
Completed 1 16
Lapsed/withdrawn 0 3
Total finalised during the period 1 17
On hand at end of year 5 0
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