Policy on the exercise of the discretion not to
review a matter under the Public Service
Regulations
Purpose of document
The Public Service Regulations 1999 provide that an ‘employment action’ is not (or ceases to be)
reviewable, if the reviewer considers that review, or further review, is not otherwise justified in all the
circumstances.1
The purpose of this policy is to explain the Merit Protection Commissioner’s policy on the exercise of
this discretion for reviews undertaken by her office. This policy provides examples of the types of
situations in which the Merit Protection Commissioner may exercise this discretion.
The policy is not intended to be binding or to limit a decision maker in the exercise of their discretion.
Agencies may find the policy useful when applying the regulations to a review application. Review
applicants may find the policy assists in understanding the decisions made in their case.

Context
The overall aim of the review of actions scheme is to provide for a fair system of review in which
employees’ concerns are dealt with quickly, impartially and fairly (Regulation 5.1).
The processes used to conduct reviews are not intended to be highly formal (Regulation 5.33). For
example, the Regulations contemplate the use of alternative dispute resolution methods to assist in
reaching satisfactory outcomes (Regulation 5.1(4)).
When making decisions, the Merit Protection Commissioner takes the policy objectives of the review
scheme into account. The decision maker should consider the circumstances of the individual case
and assess whether conducting a review will assist in resolving the employee’s concerns quickly,
impartially and fairly.
Regulation 5.23(1) defines ‘reviewable action’ broadly as an APS action for which the affected
employee is entitled to review under subsection 33(1) of the Act. This broad definition is then
narrowed in sub regulations (2) and (3).
Clause (g) of sub-regulation 5.23(3) gives a broad discretion to decide that an application is not, or
ceases to be, reviewable on the basis that a review cannot be justified in all the circumstances. It
allows the decision maker to take into account all relevant issues in deciding whether to review a
matter.
Relevant issues are not confined to the merits of the review applicant’s case. In the view of the Merit
Protection Commissioner, the merits may be, but do not have to be, considered in exercising the
discretion not to review under sub-regulation 5.23(3)(g). The circumstances in which review is not
justified can be external to the matters under review.
This discretion may be exercised at the beginning of the review process or at any stage during the
review where it becomes evident that further review cannot be justified.
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See: sub-regulation 5.23(3)(g). An extract from the regulation is attached to this document.

